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A study of legal services within the 
armed forces is now being conducted by a 
task group of the Task Force on Legal 
Services and Procedure of the Commission 
on Organization of the Executive Branch 
of the Government. Questionnaires seek- 
ing preliminary data have been sent by the 
task group to the various law offices within 
the Department of Defense which have not 
as yet been contacted personally by the 
task group. 

In connection with the work of the task 
group, the Secretary of Defense, Mr. 
Charles E. Wilson, on April 12, 1954, di- 
rected a memorandum to the Secretaries of 
the Army, Navy, and Air Force requesting 
them to authorize and direct military and 
civilian officers under their control who are 
performing legal work to cooperate with 
the task group. Mr. Wilson’s memo- 
randum reads in part: 

“In order to cooperate fully with the Commis- 


sion, it is requested that you authorize and 
direct the various military and civilian officers 





SURVEY OF LEGAL SERVICES WITHIN THE ARMED FORCES 


performing legal work within your department 
and their subordinates to furnish Task Group 5 
and its staff complete data, including sugges- 
tions and observations for the betterment of the 
legal services in the defense establishment. All 
personnel should be encouraged to express per- 
sonal viewpoints and suggestions.” 

The task group is headed by Judge David 
W. Peck, Presiding Justice, First Depart- 
ment, Appellate Division of the Supreme 
Court of the State of New York. Its other 
members are Mr. Cody Fowler, Past Presi- 
dent of the American Bar Association of 
Tampa, Florida, and Judge James M. 
Douglas, of St. Louis, Missouri, former 
Chief Justice of the Supreme Court of Mis- 
souri, who is also chairman of the overall 
Task Force. Mr. Henry M. Shine, jr. is 
consultant to the task group. 

The task group and Task Force activities 
are being carried on under authority of 
Public Law 108, adopted by the 83rd Con- 
gress, under the terms of which the 
Commission, better known as the Hoover 
Commission, was organized. 
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It is a rare situation indeed that appointed 
trial defense counsel can continue to represent 
the accused on appellate review. Neverthe- 
less, the case is the same and the issues raised 
at the trial level remain regardless of the 
forum before which the case is being heard. 
Can there be developed upon the part of 
counsel at every level a more thorough and 
adequate appreciation of the problems of 
counsel at other levels? Can trial defense 
counsel aid in the appellate presentation of 
the case even though his connection with the 





case is at the trial level only? The author, 
assigned to the Appellate Division, thinks 
there can. 





RTICLE 70 OF THE UNIFORM CODE 
OF MILITARY JUSTICE requires that 
the Judge Advocate General appoint in his office 
one or more appellate defense counsel of requi- 
site qualifications whose duty it shall be to rep- 
resent an accused before the board of review 
or the United States Court of Military Appeals. 
In order that qualified personnel may be avail- 
able for this purpose, the Appellate Defense 
Division has been established in the Office of the 
Judge Advocate General. Representation by 
appellate defense counsel is required when re- 
quested by the accused, when the United States 
is represented by counsel, and when the Judge 
Advocate General has transmitted a case to the 
United States Court of Military Appeals. 
Regardless of his personal opinions as to the 
merit of the contestable issues in the case, ap- 
pellate defense counsel will prepare a brief and 
argument to present before the board of review 
or the United States Court of Military Appeals. 
In this task his problems are vastly different 
from those of defense counsel at the trial. His 
problem is common to all cases being argued on 
appeal—whether in the state courts, federal 
courts of appeal, or the United States Supreme 
Court. 


— 
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THE ACCUSED’S DEFENSE ON APPEAL 


CDR PARKER E. CHERRY, USN 


While the course of the defense is fully open 
to defense counsel at the trial, the appellate ad- 
vocate is limited to the course charted during 
that trial. The problems, therefore, of the ap- 
pellate advocate are of importance to the counsel 
at the trial. A further appreciation-of these 
problems will make for a better defense for the 
accused. It must be recognized that the conduct 
of the defense at the trial level may well dictate 
a course which afterwards develops is not the 
course which would be most advantageous at the 
appellate level. These are the risks which coun- 
sel must calculate. It occurs, however, all too 
frequently that the defense counsel fails to chart 
the course, or preserve the right, which would 
have been invaluable in the presentation of the 
accused’s defense on appeal. The many in- 
stances in which cases are lost on appeal because 
a valuable right of the accused was either waived 
or was not preserved at the trial bear mute testi- 
mony to the importance of defense counsel giv- 
ing close attention to the preservation of such 
rights for consideration upon appeal. Again, 
it is obvious that a successful assertion of a de- 
fense on appeal is no substitute for winning an 
acquittal at the trial. The assertion of the de- 
fense on appeal should be regarded as the second 
line of defense rather than as the primary line 
of defense. Failing, however, upon the primary 
line, the defense must be ready to fall back upon 
this secondary line with every weapon available. 

In regard to issues which can be raised on ap- 
peal, the Court of Military Appeals, in United 
States v. Bowers, 3 USCMA 615, 14 CMR 383, has 
said: 

“* * * A successful appellate system cannot be 
built if we are to permit an accused to elect one course 
at the trial level and ‘then if that turns out disas- 
trously, grant him a reversal so that he may have a 


chance to retry the case on a theory he previously 
rejected. 

“* * * While other courses were open to the ac- 
cused at the trial stage of the proceedings, he has 
waived his right to now contend that the law officer 
should have compelled him to follow them.” 


As is so clearly indicated, defense counsel’s 
problem is not only one of properly defending 
the accused at the trial but also of preserving 
his rights for appeal in the event of an adverse 
decision. 

The preservation of these rights is one of 
primary concern to the appellate defense coun- 


sel. To him it is a disheartening task to un- 
dertake the appellate defense in a case in which 
it develops, for no reason apparent in the rec- 
ord, that a good or possibly good defense was 
waived or was not preserved at the trial. The 
waivers which occur can usually be placed in 
one of three groups: 

(1) Waiver by failure to object. 

(2) Waiver expressly or by stipulation. 

(3) Waiver by plea of guilty. 

Before entering into a discussion of each of 
these topics from the standpoint of the appellate 
advocate it is well to observe one basic consid- 
eration in any criminal case. “It is common- 
place that a bad man may have a very good 
case. But judges are human, they want to do 
substantial justice, and therefore in close cases 
they are, more or less unconsciously (depending 
on the individual judge) , bound to be influenced 
by the character of the litigant, particularly 
when he appears before them as a crusader for 
the right”. Wiener, Effective Appellate Ad- 
vocacy, p. 59. “Similarly, the most important 
function of the statement in a brief in a crim- 
inal case is to indicate something of the party’s 
guilt or innocence. If you represent the prose- 
cution, your aim must be to convey the impres- 
sion that the convicted man is just as clearly 
guilty as he can possibly be; if you represent 
the defendant, you must strive to show that he 
has been greatly wronged. This is true in both 
instances not only when the question concerns 
the sufficiency of the evidence to support the 
verdict, but whatever the question is, quite re- 
gardless of the formal issues raised on the ap- 
peal. ‘Courts delight to do substantial jus- 
tice.’’”’ Wiener, supra, at p. 61. 

It is true that in many instances the success 
of an appellate advocate may turn on what may 
be termed errors or technicalities in the plead- 
ings or in the conduct of the trial. But it is a 
mistake, as indicated above, to assume that the 
resolving of such technicalities is uninfluenced 
by consideration of the innocence of the accused. 
Thus the defense counsel who elects to stand on 


, 
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the law or technicalities involved without devel- 
oping at the trial all circumstances as may be 
available which might indicate that the defend- 
ant is greatly wronged has placed the accused in 
a most perilous position. The appellate advo- 
cate who must champion such a cause on the 
basis of bare technicalities when nothing has 
been developed as to the righteousness of his 
cause stands indeed upon precarious grounds. 
All circumstances favorable to the defendant 








as tending to develop the righteousness or merit 
of his cause are important irrespective of the 
strength of the legal or technical issue involved. 
The ignoring of this basic premise and the elec- 
tion to stand on such issue alone may in many 
cases result in the accused failing to obtain the 
relief desired, although in law his case may be 
strong. 





Proceeding to a consideration of a waiver of 
particular rights of the accused, these will be 
discussed under the groups indicated. 


Waiver by Failure to Object 


In entering into a discussion of this issue, it 
is desired to state that it is not the purpose of 
this article to advocate a multiplicity of frivo- 
lous objections which can serve no useful pur- 
pose on appeal and can only tend at the trial to 
delay the orderly conduct of the proceedings and 
possibly to place the accused’s cause before the 
court in an unfavorable atmosphere. However, 
the very great stress which has been placed by 
the Court of Military Appeals upon the necessity 
of counsel at the trial making an objection to 
errors which are asserted on appeal demon- 
strates the necessity for objection in all in- 
stances where errors occur which may in any 
manner prejudice the rights of the accused. The 
number of instances in which cases have been 
lost on appeal because of a failure to object at 
the trial level makes it most important to exam- 
ine some of the instances in which valuable 
rights have been waived. 

The Court of Military Appeals, in United 
States v. Kreitzer, 2 USCMA 284, 8 CMR 84, 
refusing to allow the defense of double jeopardy 
to be raised for the first time on appeal, an- 
nounced that in enforcing the waiver it was 
only giving the language of the Manual its ordi- 
nary meaning and following the general rule 
as applied in the federal courts. The Court 


emphatically adopted the language of the Tenth 
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Circuit Court of Appeals in Caballero v. Huds- 
peth, 114 F. 2d 545, where it was stated: 
‘“* * * No objection was raised at any stage of the 
proceedings to the sentence of the court. The right 
to not be placed in jeopardy twice for the same 
offense is a personal right. It is an immunity granted 
to the citizen by our constitution, and may be waived.” 
It is now settled that failure of a law officer to 
irstruct court members on the elements of of- 
fenses to which an accused has pleaded not 
guilty is prejudicial error as a matter of law 
aid requires reversal even in the absence of a 
request by defense counsel. This does not mean, 
however, that the doctrine of waiver is not ap- 
piicable or that defense counsel may in regard 
to instructions remain silent, taking no positive 
action. Today the case in which instructions 
are not given is rare but it is not unusual for 
instructions which are given to contain error 
which could lead to erroneous conclusions in 
regard to the findings. If erroneous instruc- 
tions are given, defense counsel cannot stand 
mutely by and expect with any certainty that 
the error will be considered prejudicial on ap- 
pellate review. In United States v. Williams, 
1 USCMA 186, 2 CMR 92, this warning ap- 
peared : 
“But where a law officer fails to instruct properly 
without objection by defense counsel such counsel may 
well be proceeding at his peril in view of the statutory 
provision that a finding or sentence of a court martial 
shall not be held incorrect on the ground of an error of 
law unless the error materially affects the substantial 
rights of the accused. It is entirely conceivable that 
the instructions of the law officer in a particular case 
may not be entirely correct, but at the same time the 
showing of record may be such that regardless of the 
error, there could be no substantial prejudice to the 
accused. For that reason we cannot emphasize too 
strongly the necessity of objection at the proper time.” 
This statement may have been dictum but it is 
indicative of the approach to the problem of 
waiver. The Court has since decided that al- 





United 
IR 84, 
opardy 
al, an- 
it was 
ts ordi- 
al rule 
Court 
> Tenth 





URNAL 





though a mere failure to request instructions 
on lesser included offenses does not constitute a 
waiver, deliberate and affirmative action by de- 
fense counsel indicative of a desire that the 
lesser included offense not be submitted to the 
court for consideration constitutes a waiver of 
the right to have the court instructed on the 
lesser included offense. United States v. Mundy, 
2 JSMCA 500, 9 CMR 130. 
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In United States v. Masusock, 1 USCMA 32, 
1 CMR 382, the Court of Military Appeals had 
this to say: 


“We are met at the threshold of this case with trial 


and appellate procedural infirmities. When the ex- 

hibits were offered in evidence counsel for the ac- 

cused was asked if there was any objection and he 

stated there was none. Their incompetency was 

raised for the first time on appeal before the board 

of review. In this connection, and under the new 

procedure of 1951 which requires that defense counsel 

be an attorney admitted to practice before a state or 

Federal court, we adopt and follow the rule announced 

by the Federal courts in those cases where error is 

asserted for the first time on appeal. The rule is 

well stated in Smith v. United States, 173 F. 2d 181, 

184 (C. A. 9th Cir.) as follows: ‘It is without ques- 

tion true that in a criminal case the ultimate issue 

is the guilt or innocence of the accused, to be deter- 

mined by a fair trial and not the competency of coun- 

sel, but it cannot serve the purpose of justice to per- 

mit a defendant to prosecute one theory in the trial 

court and, finding it unsuccessful, not only to substi- 

tute another on appeal but to claim error arising out - 
of that which he himself has invited. The admitted 
normal rule is that an appellate court will not con- 

sider matters which are alleged as error for the first 
time on appeal, and this is true of criminal as well 
as civil cases. However an exception exists in crim- 
inal cases where the alleged error would result in a 
manifest miscarriage of justice, or would ‘seriously 
affect the fairness, integrity, or public reputation 
of judicial proceedings’.’ 

«* * * After the trial has been completed, and the 
matter is before us on review, there is no legal way of 
adding to or subtracting from the record made during 
the course of the trial. Therefore, before this Court 
will review an assignment of error based on the inad- 
missibility of evidence, where it clearly appears that 
the defense understood its right to object, except in 
those instances of manifest miscarriage of justice, 
there must be an appropriate objection or protest 
lodged before the trial court so that the court and op- 
posing counsel will be put on notice that the admissi- 
bility is in dispute. Otherwise we will consider the 
objection waived.” : 


In a number of other instances the Court of 
Military Appeals has held that errors, perhaps 
otherwise prejudicial, were waived in the trial 
court. Thus, the failure of the accused to re- 
quest a severance or to object to improper 
joinder in a common trial constitutes a waiver 
in the absence of evidence of a manifest miscar- 
riage of justice. United States v. Bodenheimer, 
2 USCMA 130, 7 CMR 6; United States v. Smith, 
3 USCMA 312, 8 CMR 112. A defect in the 
authentication of documentary evidence may be 
waived by failure to object. United States v. 
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Harris, 1 USCMA 430, 4 CMR 22. If the com- 
plaint is that the instructions as given were not 
complete, the accused cannot complain on ap- 
peal, particularly when the essence of the com- 
plaint is lack of clarity. United States v. McIn- 
tyre, 2 USCMA 559, 10 CMR 57. 

In United States v. Cooper, 2 USCMA 333, 8 
CMR 133, a confession was admitted by the law 
officer after an out of court hearing concerning 
its voluntariness. It was held that there was no 
error on the part of the law officer in failing to 
produce in open court the details of the testi- 
mony taken in the out of court hearing, since 
the right to have presented to the court the evi- : 
dence bearing on the involuntary nature of the 
confession was expressly waived. Even the 
right not to be required to incriminate oneself 
is a privilege which must be claimed or it is 
waived ; as valuable as it may be, its violation can 
be rendered harmless by the voluntary act of the 
person injured. United States v. Hatchett, 2 
USCMA 482, 9 CMR 112. 

The most casual examination of the forego- 
ing should indicate to trial defense counsel the 
absolute necessity of properly laying the predi- 
cate for assignment of error on appellate re- 
view. It is of course far easier to examine a 
record for purposes of appellate review and to 
note where an objection should have been made 
than it is to anticipate the importance of such 
objection during the heat of trial. It would 
seem, however, that a thorough consideration of 

any possibility of prejudice resulting should 
dictate a careful adherence to a policy of pre- 
serving that issue by appropriate objection. 


Specific Waiver and Waiver by Formal Stipulation 


It requires no citation of authority for the 
proposition that if the error is waived by failure 
to object it certainly may be expressly waived. 
Insofar as the accused is concerned, while the 
effect of either specific waiver or failure to ob- 
ject is the same, the implication of a deliberate 
and affirmative waiver is far more grave. Such 
express waiver gives support to the conclusion 
that trial defense counsel found it helpful to a 
theory of defense to so waive. 

There undoubtedly are instances where a 
stipulation is advantageous from a defense 
standpoint and this should be duly weighed by 
the defense counsel. But also he should con- 
sider most carefully whether the stipulation is 


6 


of any advantage to the accused. Even if there 
is advantage to the accused then he must con- 
sider whether there is any possibility of the 
accused suffering therefrom. Where there is a 
controversy and a stipulation to important facis 
is made, it is most difficult to make an attack 
upon the facts without some reference being 
made to the stipulation. For while Government 
counsel may be most solicitous of the accused 
and his counsel in obtaining a stipulation it is 
difficult to recall any cases where Government 
counsel have not upon assignment of error o2 
appeal, wherever they could do so, pointed to 
the stipulation entered into by the accused and 
urged such stipulation insofar as it is possible 
to do so as a waiver in bar of error. While it 
is not by any means intended to suggest that 
defense counsel should refrain from entering 
into stipulations, it is suggested that defense 
counsel should consider whether the accused is 
deriving any advantage therefrom and whether 









there is any development possible in the case 
which could cause such stipulation to place the 
accused in a less advantageous position at trial 
or on appeal. 

Defense counsel] should at all times keep in 
mind that once having stipulated, the accused is 
bound thereby during appellate review, for at 
this stage the stipulation may no longer be re- 
voked or recalled by the accused. Defense 
counsel should also expect that Government 
counsel will take every advantage which can 
be gained by urging a waiver arising from such 
stipulation should the course of the trial develop 
events conflicting therewith. 

Examination of instances where express 
waivers have been held to bar the accused’s as- ‘ 
sertion of error reveals that in United States v. 
Harris, 1 USCMA 430, 4 CMR 22, at a trial for 
the offense of desertion, absence without leave 
and missing movement, remarks by defense 
counsel after trial indicated an intent to intro- 
duce certain service record entries. Defense 
counsel stated: “We admit everything. The 
only thing we will contest is the charge of de- 
sertion and admit everything else. * * * 1} 
won’t object to anything in the [accused’s] 
service record if you want to admit it that’s all 
right.” Upon appeal an issue was presented 
as to the receipt in evidence of the service rec- 
ord entries. In its decision the Court of Mili- 
tary Appeals stated: “Even if a contrary view 
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be taken on this issue [receipt of service record 
entries], we think the remarks of defense 
counsel admitting the truth of the matter con- 
tained in the records constituted a stipulation.” 

In United States v. Colbert, 2 USCMA 3, 6 
CMR 8, petitioner argued that it was error for 
the court to accept the stipulations relating to 
four of the six checks in question. He took the 
position that the stipulations amounted to con- 
fessions evidencing, in the face of his plea of 
not guilty, a complete misunderstanding of their 
nature and consequence. 
cluded that without the stipulations there was 
insufficient evidence to support the specifications 
to which they relate. In regard to the stipula- 
‘ions, the Court of Military Appeals stated: 

“True it is that stipulations should be scrutinized 

with extreme caution by defense counsel. * * * 
We fully recognize, too, that, as a practical matter, 
stipulations may be defensive tactical instruments of 
no little importance. What counsel for petitioner 
had in mind when he entered into the stipulations in 
question, we cannot, of course, know. However, he 
may well have thought, and not unreasonably, that 
he could thereby avoid the danger of an adverse 
psychological effect produced by a parade of prosecu- 
tion witnesses.” 

The extent to which alleged errors may be 
explained away because of the actions of the 
accused or his counsel is perhaps best illustrated 
in the concurring opinion of Judge Latimer in 
United States v. Eagleson, 3 USCMA 685, 14 
CMR 103. This opinion is indicative of the 
trend of thinking with reference to waiver by 
the accused or his counsel. In that case Judge 
Latimer states: 


“The facts have been marshalled with stunning force 
in the principal opinion to show that knowledge was 
not an issue raised at the trial. I reach the same result 
but not by the same reasoning. A plea of not guilty 
places in issue every essential element of the offense, 
However, an accused can, by judicial confession, trial 
tactics, stipulation, and perhaps otherwise, remove an 
element from dispute so it is no longer in issue, In 
my judgment, the accused by his trial tactics, theory 
of the case, and the open court admissions of his coun- 
sel eliminated any necessity for the law officer of the 
court-martial to consider knowledge when outlining 
the elements of the offense.” 


It is thus to be seen that the defense counsel 
during the trial is constantly in the position of 
waiving rights of the accused by any statement 
or admission he may make, by any stipulation he 
may enter into, or by the trial tactics which 
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From this he con-— 


he may adopt. Under such circumstances it ap- 
pears that the only safe course is to maintain a 
position of insisting on all rights to which the 
accused may be entitled and to avoid any con- 
duct, tactics or statements which might be 
construed as an admission or as a waiver of 
rights. This to avoid by inadvertance a waiver 
of valuable rights. 

In general it is a safe practice to require that 
the prosecution prove its case. There appears 
to be little reason for the accused to assist the 
prosecution therein unless the defense counsel 
perceives some advantage to be gained for the 
accused therefrom. Admittedly, obstructionist 
tactics alone are not desirable since such a line 
of defense is apt to result in an adverse psy- 
chological effect at the trial. However, where 
a material stipulation or waiver is of no appar- 
ent advantage to the accused, it is certainly 
proper for counsel to refrain from assuming the 
risks involved unless he is assured of deriving 
benefit therefrom. 


Waiver by Plea of Guilty 


A plea of guilty, in a sense, is the broadest of 
all waivers for by it the accused confesses his 
guilt and removes from himself during the trial 
the garment of innocence with which he was 
previously clothed. The entry of such a plea 
should therefore be most carefully considered 
and all possibilities of defense should be thor- 
oughly exhausted before so pleading. Even 
where no affirmative defense can be developed, 
it is not unusual for a prosecution to fail simply 
because of the weakness of the Government’s 
case. It therefore behooves counsel in entering 
a plea of guilty to bear in mind the fact that the 
Government is, by his plea, relieved of the bur- 
den of proving the guilt of the accused: This 
plea will thereafter operate to place the accused 
under a cloud of guilt. It removes any argu- 
ment as to the merits of his case and in event 
of error during the trial lets his case upon re- 
view stand on whatever technical errors may 
exist alone. Upon review Government counsel 
will, almost without exception, urge most 
strongly the accused’s admitted guilt in bar 
of any prejudice to his rights resulting from 
such error during the trial. 

In United States v. Lucas, 1 USCMA 19, 1 
CMR 19, concerning a plea of guilty and the 
effect thereof, it is stated: 











































“In practically all Federal and State courts when 
a defendant pleads guilty to an information or indict- 
ment he has by such plea admitted all incriminating 
facts alleged and the statutory elements of the 
offense. * * * A plea of guilty is a confession of 
guilt and equivalent to conviction. It removes from 
the trier of the fact any question of innocence or guilt. 
If the plea is regularly made there remains only the 
requirement by the court of imposing an appropriate 
sentence.” 


Conversely in United States v. Clay, 1 USCMA 


74, 1 CMR 74, the Court pointed out that a plea 
of not guilty puts in issue every material allega- 
tion of the charge, places the burden upon the 
Government to prove beyond a reasonable doubt 
all the essential elements of the offense, permits 
the presumption of innocence to weigh in the 
accused’s favor, and requires that any reason- 
able doubt be resolved against the finding of 
guilty. The clear effect of a plea of guilty as 
opposed to one of not guilty should be carefully 
considered. The frequency with which errors 
in the record are assigned only to have the 
prejudicial effect thereof discarded because of 
the plea indicates that most careful attention 
should be given to the advisability of such a plea. 

Before entering a plea of guilty, counsel 
should ascertain whether the accused is deriving 
any benefit therefrom either in the form of 
mitigation of the offenses charged, of the sen- 
tence, or any advantage from not having a 
parade of the aggravated circumstances before 
the court. Any of these or possibly other con- 
siderations may make it highly desirable that 


the accused plead guilty. In doing so, however, 
counsel should fully expect that his plea will be 
urged in bar of any error or irregularity in the 
proceedings and that the accused will stand wit! 
any issue as to his innocence removed. 

Therefore, considering all that the accused 
may lose by a guilty plea, counsel should weigh: 
most carefully the question as to what advan- 
tage he will gain. The plea can in no way oper- 
ate adversely against the Government. It can 
so operate against the accused. Accordingly, 
unless counsel can find that the accused will ben- 
efit in some manner, it would appear that there 
is no good reason to undertake the risk involved 
to the accused by such plea. 

The author has been most careful to note a 
caution to defense counsel against resorting to 
obstructionist tactics. A good defense requires 
protecting the accused at all stages of the pro- 
ceedings. A careful study and preparation of 
the case should generally dictate the appropri- 
ate course to be followed in protecting the rights 
of the accused without unnecessarily interfer- 
ing with the orderly conduct of the proceedings. 
This article is designed to bring to the atten- 
tion of defense counsel the possible damage 
which may result from a waiver of the rights of 
an accused. Undoubtedly there are times when 
the accused should plead guilty, stipulate facts, 
and waive objections. But only do so after a 
careful evaluation of all the facts and circum- 
stances surrounding the particular case on trial. 
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INSURANCE COVERAGE FOR GOVERNMENT 
| DRIVERS 


LCDR HUGH M. DURHAM, USN 


Does the driver of a government vehicle 
need insurance coverage to protect himself 
from liability for damages and personal in- 
juries which he might cause? The following 
discussion presents a review of pertinent di- 
rectives and policy statements, the recent 
cases, and an attempt to correlate this ma- 
terial into opinions and conclusions which 
will be of assistance in answering the posed 
question. 





HEN A FEDERAL DRIVER causes in- 
jury or damage while operating a motor 
vehicle within the scope of his employment, the 
injured party normally has a choice of looking 
to the driver or the Government for redress. 
Since there is no doubt of the Government’s abil- 
ity to pay any judgment which may be obtained, 
the injured party normally looks to the Govern- 
ment under the provisions of the Federal Tort 
Claims Act. Under that law a judgment or ad- 
ministrative award bars the injured party from 
then proceeding against the government driver. 
But what if the injured party elects to look to 
the government driver rather than the Govern- 
ment for redress? Department of Justice 
Circular No. 4122 of 11 May 1950, which was 
promulgated to the naval service by JAG 
INSTRUCTION 5820.1, states: 


“It has long been the general policy of the Depart- 
ment to afford counsel and representation to Govern- 
ment employees and servicemen who are sued civilly 
or charged with violation of local or State criminal 
laws as a result of the performance of their official 
duties. The amenability of the United States to suit 
for the torts of its employees and of members of the 
Armed Forces (28 U. S. C. 2674) is an additional rea- 
son for the continuation and effectuation of this 
policy.” 


The foregoing is a policy statement. It is still 
the policy of the Department of Justice. A re- 
cent case, however, indicates that there are in- 
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stances in which it will be held inapplicable. A 
federal driver, operating a government vehicle 
within the scope of his employment, struck and 
injured another federal employee who was act- 
ing within the scope of his employment when 
injured. The injured employee, being unable 
to sue the United States under the Federal Tort 
Claims Act, brought suit against the federal 
driver in the local state court. The Department 
of Justice refused to furnish assistance to the 
federal driver. Although the federal driver ul- 
timately successfully defended the suit, he in- 
curred obligations in the amount of $300 for 
attorney’s fees in the process. 

In declining to intervene in the above case, 
the Department of Justice noted that it was a 
contest between two federal employees, that 
there was no overriding interest of the United 
States at issue, and that any aid to the driver 
could only be in derogation of the injured par- 
ties’ rights, if any, under local law. Thus, it 
may be said that this is one type of case in which 
liability insurance for the driver would have 
been useful. 

Also, even where defense assistance is fur- 
nished by the Department of Justice, there is 
no guarantee that the United States will pay 
the judgment unless the United States is for- 
mally made a party defendant. 

Several instances have been noted in which 
the federal drivers have been sued individually 
and have had to pay for the damages they have 
caused. Frank B. Pindle, a federal mail truck 
driver, had an accident while driving the mail 
truck. He was sued in the Essex County dis- 
trict court in New Jersey and was found liable 
for a judgment and court costs in the amount 
of $1,152.60. In this case, as in many similar 
cases, the federal driver was given relief 
through the medium of a private relief bill. 
Such relief, however, must be considered a mat- 
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ter of grace rather than right, and may not 
always be forthcoming. 

But what about the usual case—where the 
Government can be, and is, sued? As pre- 
viously mentioned, the law provides that judg- 
ment against the Government will protect the 
driver from subsequent action by the injured 
party. But can the Government force the 
driver to repay the amount that the Government 
has been required to pay? If the Government 
can force such payment, will it, as a matter of 
policy, do so? This brings the discussion to the 
recent Gilman case. Here, the injured party 
sued and obtained judgment against the Gov- 
ernment. The Government in turn obtained a 
judgment against its negligent driver. The 
negligent federal driver appealed. The case 
was finally taken to the Supreme Court which 
on 17 May 1954 handed down its decision. 
United States v. Gilman, 74 S. Ct. 695. The 
Supreme Court held that, after being held liable 
under the Federal Tort Claims Act for injuries 
caused by the negligent operation of a Govern- 
ment automobile, the Government could not re- 
cover, by way of indemnity, the amount of such 
judgment from its negligent driver. 

The foregoing discussion of the Gilman case 
and the Pindle case appears to place the Gov- 
ernment in a completely illogical and anomalous 
position. Where the negligent federal driver 
has been forced to pay he has been given relief 
by private legislation (Pindle case). But when 
the Government had to pay in the Gilman case, 
the Government reversed its position and at- 
tempted to make the federal driver reimburse 
the Government. The opinions in the Gilman 
case do not indicate whether or not the federal 
driver was covered by private liability insur- 
ance. If he was so covered, however, the ap- 
parently illogical positions in the two cases 
become understandable. 

Obviously Pindle had no private liability in- 
surance. If he had had such insurance, there 
would have been no grounds for the -granting 
of private relief by Congress. The position 


contended for by the Department of Justice in 
the Gilman case, however, can only be rational- 
ized on the assumption that the federal driver 
in that case carried private liability insurance 
and that the Department of Justice was 
attempting to force the insurer to reimburse the 
Government. 


If the foregoing assumption re- 
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garding insurance is correct, the federal driver 
was paying for protection which he did not need 
in that case. 

A related question is posed by the financia! 
responsibility laws which are being enacted by 
an increasing number of states. While these 
laws vary from jurisdiction to jurisdiction, 
many contain a provision that the driver of a 
motor vehicle which is in an accident must, 
within a specified time, produce proof of finan- 
cial responsibility or forfeit his right to further 
operate motor vehicles on the roads of that 
jurisdiction. Does the Federal Tort Claims Act 
furnish substantial compliance with these pro- 
visions in the case of drivers of federally owned 
vehicles? 

The first case in which the aforementioned 

problem was presented occurred in Indiana. An 
officer of the Navy, while driving a federal ve- 
hicle, stopped for a traffic signal and, while so 
stopped, was struck by a privately owned vehi- 
cle. Despite the fact that the entire fault in 
the instance lay with the private driver, the 
Indiana Motor Vehicle Safety Responsibility 
Act required the Navy driver to furnish proof 
of insurance coverage, post bond, or obtain a 
release from the private party. The Indiana 
authorities initially refused to accept the Fed- 
eral Tort Claims Act as “insurance coverage” 
and revoked the Navy driver’s private operat- 
ing privileges. It was only after somewhat 
protracted negotiations involving the Judge 
Advocate General of the Navy, the Department 
of Justice, and the Indiana Deputy Attorney 
General that the matter was finally resolved. 
It was agreed that certification that the Navy 
driver was operating the federal vehicle within 
the scope of his employment at the time of an 
accident would, in view of the Federal Tort 
Claims Act, be considered satisfactory compli- 
ance with the financial responsibility law. 

The State of Vermont has indicated a similar 
view and it is assumed, although of course it 
cannot be guaranteed, that other States will 
follow the same pattern when the problem 
arises. 

There has purposely been retained for final 
discussion the only published JAG pronounce- 


’ ment concerning the need for liability insurance 
JAG INSTRUCTION 


for federal drivers. 
5890.1 of 19 June 1953 contains an opinion 
which states in part as follows: 
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“Under the provisions of the Federal Tort Claims 
Act, there is ample remedy against the Government 
for reimbursement for property damage or personal 
injuries or death sustained as the result of the negli- 
gent operation of a Government-owned vehicle by an 
employee of the Government while acting within the 
scope of his employment. It is the opinion of this 
office, therefore, that there is no necessity for a com- 
manding officer or an operator of a Government- 
owned vehicle to protect himself from liability by 
insurance to cover the operation of such vehicle.” 


Have the recent developments cast doubt on 
the continued correctness of the aforementioned 
conclusion? Surely there are instances in which 
personal liability insurance coverage would 
prove beneficial to federal drivers.. The pre- 
viously cited case involving two government 
employees is such an example. But these cases 


are rare. Consequently, it is believed that 
federal drivers need not be encouraged to ob- 
tain private liability insurance to cover their 
operation of federal vehicles in the course of 
their official duties. 

The entire field of government owned and 
operated vehicles is presently under study by 
a committee of Congress. In connection with 
this study a bill has been introduced in Con- 
gress which would authorize the purchase of 
private insurance on government vehicles. As 
presently phrased and without further legisla- 
tion, this bill would have no application to the 
Navy. It may be, however, that the ultimate 
answer to the problems presented in this article 
will be furnished by Congress itself. 
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The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfers issued between the dates of 19 April 
1954 through 19 May 1954. 





CDR Bruce M. Barackman, USN, from JAG to USS 
LAKE CHAMPLAIN (CVA 39). 

LCDR Philip J. Bassford, USNR, from Com 11 to JAG. 

CDR Earle Bennett, USN, from CNABTRA to Com 5. 

CAPT Wesley C. Blake, USMC, from JAG to MarCorps 
Schools (Junior Course). 

CDR Harry J. Conway, USN, from ViceComMATS to 
NAS Corpus Christi, Tex. 

LCDR Donald M. Coogan, USNR, from NavStaAdak to 
Com 12. 

CAPT Robert E. Eastman, USMC, from JAG (PG In- 
struction) to AirFMFPac. 

MAJ John J. Egan, USMC, from JAG to MarCorps 
Schools (Junior Course). 

CAPT Eugene B. Fallon, USMC, from JAG (PG In- 
struction) to Dept. of Pacific. 

CDR Murray B. Frazee Jr., USN, from JAG to USS 
FULTON (AS-11). 

CDR Saul Katz, USN, from NavFacLondon to NAS, 
Quonset Point, R. I. 

CAPT Irving N. Klein, USN, from JAG to Com 3. 

MAJ Robert C. Knauf, USMC, from JAG (PG Instruc- 
tion) to Dept Pacific via NavScol (NavJustice), Npt, 
R. I. (TemDulInst). 


| CAPT Robert W. Lucy, USMC, from JAG (PG Instruc- 


tion) to JAG (duty). 
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CDR William B. Matney, USN, from ComFAIRJax to 
Com 6. 

LCDR William J. McAvoy, USNR, from ComNavMari- 
anas to FlActsSasebo. 

CDR Walter A. McGuinness, USN, from JAG to USS 
BUSHNELL (AS-15). 

CDR Hugh B. Miller, Jr., USN, from Com 6 to CNAB- 
TRA. 

LT David L. Munns, USN, from JAG (PG Instruction) 
to ComAirPac. 

CAPT Grady F. Smith, USMC, from JAG (PG In- 
struction) to MCB CamLej, N. C. 

MAJ James E. Stauffer, USMC, from JAG to FMF- 
PacTroops. 

LCDR George R. Stene, USNR, from AdCom, NTC, 
San Diego, Calif., to ServDiv 31. 

CDR William H. Thornton, USN, from Com 11 to De- 
partment of Justice, San Francisco, California. 

LT Andrew J. Valentine, USN, from JAG (PG In- 
struction) to VS 24. 

ENS Victor A. von Rinteln, USNR, from NavScol, 
(Nav Justice), Npt., R. I., to JAG. 

CDR James T. Warns, USN, from Com 14 to PRNC. 

CAPT Edwin B. White, USMC, from JAG (PG Instruc- 
tion) to JAG (duty). 

CDR Armand D. Whiteman, USN, from NavBase, 
GTMO to ComDesLant. 

MAJ Kenneth T. Whitescarver, USMC, from JAG (PG 
Instruction to JAG (duty). 

CDR Max D. Wiviott, USN, from JAG to OinCC, 
Spain. 

LT Quentin H. Wood, USNR, from JAG to Inactive 
Duty. 

LT Robert Wrzesinski, USN, from NavOrdTestSta 
Inyokern, Calif. to Com 14. 
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CERTIFIED 


QUESTIONS 





The following cases are published to inform the naval 
service that certain questions regarding military law are 
pending final determination in the United States Court of 
Military Appeals at the request of the Judge Advocate 
General of the Navy. The facts of the case are digested 
from the opinion of the board of review. 





UNITED STATES, Appellant, v. FRED HOOPER, 
fireman apprentice, U.S. Navy, Appellee. 


Accused, an unauthorized absentee from a na- 
val ship, was apprehended and delivered to a 
naval administrative unit under the military 
command of the Commanding Officer, Field 
Command, Armed Forces Special Weapons 
Project. The Armed Forces Special Weapons 
Project was a joint command under command 
of an Air Force General. The accused failed to 
comply with orders given him to report to his 
unit and again absented himself without author- 
ity. Upon his apprehension he was delivered to 
the same naval administrative unit and charges 
were preferred against him. The Commanding 
Officer, Field Command, Armed Forces Special 
Weapons Project, having been empowered to re- 
fer for trial “the cases of members of any of the 
armed forces assigned or attached to or on duty 
with such command”, referred the charges to a 
general court-martial for trial. 

After conviction, a Navy board of review held 
that the general court-martial appointed by the 
Air Force General was without reciprocal juris- 
diction to try the accused, a member of the naval 
service, who was delivered to the joint command 
as an absentee from another command. 

The Judge Advocate General of the Navy then 
certified the case to the United States Court of 


Military Appeals upon the following issue: 


Did the general court-martial, appointed 
and convened pursuant to the authority vested 
in the Commanding Officer, Field Command, 
Armed Forces Special Weapons Project, pos- 
sess jurisdiction to try and determine this 
case? 





UNITED STATES, Appellant, v. KENNETH L. 
JOHNSON, seaman apprentice, U. S. Navy, 
Appellee. 


Under: specification 1 of the original charge 
the accused was found guilty of desertion from 
20 November 1952 until 26 March 1953 by en- 
listment in another service; under specification 
2 he was found guilty of desertion from 10 No- 
vember 1952 until 26 March 1953 with intent 
to remain away permanently. The board of 
review set aside the finding of guilty of the 
first specification on the ground that the 
accused had committed but one offense; it 
affirmed the sentence as approved by the con- 
vening authority. 

The Judge Advocate General certified the 
case to the United States Court of Military 
Appeals upon the following issues: 


(1) Should findings of guilty be sustained 
upon review as to each of two specifications 
alleging, respectively, desertion by enlistment 
in another armed force in violation of Article 
85 (a) (3), Uniform Code of Military Justice, 
and desertion with intent to remain away 
permanently in violation of Article 85 (a) 
(1), ibid, when the act of enlistment alleged 
and proved under the former occurred during 
the period of absence alleged and proved 
under the latter? 

(2) If question (1) above is answered in 
the affirmative, are the two offenses separate 
for the purpose of punishment? 
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The purpose of this column is to help you keep abreast 
‘of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 
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ARTICLE 31—the taking of a urine specimen by 
means of a catheter from an unconscious accused, 
without warning and without knowledge on his 
part, does not constitute a violation of Article 31. 


® The accused was convicted of wrongful use 
of a habit-forming drug in violation of Article 
134. After his conviction was affirmed by a 
board of review, the Court of Military Appeals 
granted his petition for grant of review. 

While in the house of a Japanese National, 
the accused was given an injection with a hypo- 
dermic needle and immediately lapsed into a 
coma. His condition caused alarm and he was 
taken in an ambulance to a hospital where he 
was examined by an Army medical. officer. 
While still unconscious, a specimen of urine was 
extracted from his bladder by the use of a cathe- 
ter. Analysis of the specimen revealed the 
presence of morphine and, at the court-martial, 
the results of the analysis were received in evi- 
dence without objection by the accused. The 
problem before the Court of Military Appeals 
was whether the obtaining of the evidence from 
the accused by the use of a catheter, without 
warning and without knowledge on his part, con- 
stituted a violation of Article 31, Uniform Code 
of Military Justice. 

For the purpose of determining whether this 
conduct violated Article 31, the Court, in an 
opinion written by Judge Latimer, turned to the 
civilian cases dealing with the question of 
whether similar methods constituted a violation 
of the privilege against self incrimination. 
After considering the state cases dealing with 
the extraction of fluids from the human body by 
scientific means and without permission, the 
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CMR DIGESTS 


Court concluded that the weight of authority 
was that the privilege against self incrimina- 
tion was not violated as the privilege is limited 
to testimonial utterances of the defendant, 
either oral or written. The net effect of the 
decisions of the Federal courts was not so clear 
but the Court stated that “they must be cata- 
logued as not holding that the evidence is inad- 
missible.” In Holt v. United States, 218 U. S. 
245, the defendant contended that it was a vio- 
lation of his privilege against self incrimination 
to present evidence that a blouse fitted him when 
he had been compelled to put on the blouse. In 
disposing of this contention, the Supreme Court 
of the United States stated: 

“But the prohibition of compelling a man in a crim- 

inal court to be witness against himself is a prohibi- 

tion of the use of physical or moral compulsion to 
extort communications from him, not an exclusion of 
his body as evidence when it may be material.” 
The Court of Military Appeals was of the opin- 
ion that no subsequent Supreme Court case had 
modified the principles enunciated in Holt v. 
United States, supra. 

In discussing Rochin v. California, 342 U. S. 
165, wherein the contents of the defendant’s 
stomach had been removed forcibly and without 
his consent, the Court pointed out that the ma- 
jority of the Supreme Court based their reversal 
upon a violation of the due process clause and 
not upon a violation of defendant’s privilege 
against self incrimination. The Court of Mili- 
tary Appeals considered that implicit in that 
holding was the rule that extractions of fluid 
from the bloodstream or foreign substances 
from the stomach are violations of the due proc- 
ess clause if they are obtained by means which 
offend against the canons of decency and fair- 
ness. Conversely, if the methods do not offend 
against the canons of decency and fairness, then ~ 
the evidence can be obtained in that manner. 
The case before the Court did not present a fac- 
tual situation where force and violence or brutal 
methods were used, or where proper medical 
safeguards were not provided and therefore a 
violation of the right of security of the person 
was not involved. 
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Accordingly, there being no violation of the 
privilege against self incrimination, the de- 
cision of the board of review was affirmed. 

In a concurring opinion, Judge Brosman dis- 
tinguished the present case from Rochin v. Cali- 
fornia, supra, on the ground that in that case 
the evidence was obtained forcibly and over de- 
fendant’s protest. If the present casé involved 
real evidence obtained from an accused by use 
of a catheter and over his protest, he too would 
conclude that a conviction predicated upon such 
evidence would violate the concept of military 
due process. He was of the opinion that an ac- 
cused could be directed to furnish a urine sample 
were he initially to decline to do so; that a 
sample could scarcely be considered as a “state- 
ment” since that term refers to testimonial 
utterances; and that Article 31 does not apply 
to demand a warning to the accused. 

Chief Judge Quinn dissented. In the course 
of his opinion, he stated that the use of a 
catheter without the consent of the accused 
was, if anything, more reprehensible than the 
shocking conduct condemned in Rochin v. 
California, supra. United States v. Williamson, 
4 USCMA 3820, 15 CMR 320. 

Note: In United States v. Booker, 4 USCMA 335, 15 
CMR 335, decided the same day, all judges agreed that 
there was no violation of Article 31 in the taking of a 
urine specimen by means of a catheter from an ac- 
cused without warning but with his consent. 

PRESUMPTION OF REGULARITY—where service 

regulations require that special orders be delivered 

to each person named therein, the presumption of 
regularity supports an inference that delivery was 
accomplished. 


APPREHENSION—prior to the issuance of certain 
Marine Corps directives on June 19, 1953, no duty 
existed in the Marine Corps to record the fact of 
apprehension (after an unauthorized absence) in 
the service record book of the acused. 


@ The accused Marine was convicted of (1) an 
unauthorized absence; (2) failure to obey a law- 
ful order from the Commanding General, 38th 
Air Division, Hunter Air Force Base, to report 
to Camp LeJeune on November 14, 1952; and 
(3) desertion commencing on November 14, 
1952, terminated by apprehension on February 
2, 1953. The findings and sentence were ap- 
proved by the convening authority but a Navy 
board of review concluded that there was no evi- 
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dence to support the findings of guilty of a fail- 
ure to obey and of apprehension. This determi- 
nation was certified by the Judge Advocate 
General to the Court of Military Appeals for 
review. 

Documentary evidence bearing upon the find- 
ings in question was admitted. Extracts from 
the accused’s service record book recited that he 
was issued orders by Hunter Air Force Base to 
report to Camp LeJeune on November 14, 1952; 
that he failed to report; that he was “from” un- 
authorized absence on February 2, 1953, when 
he was delivered to Marine personnel; and, that 
he was apprehended by the FBI on January 30, 
1953, in Northport, Alabama. The Formal Re- 
port of Deserters or Absentees attached to the 
accused’s service record book stated, as to hour, 
date, and place of delivery, that he was appre- 
hended by the FBI at Northport, Alabama, and 
confined for safekeeping until delivered to Ma- 
rine personnel. A copy of an extract of an Air 
Force special order attached to the accused’s 
service record book directed the accused’s depar- 
ture from Hunter Air Force Base on November 
12, 1952, to report to a Marine unit at Camp 
LeJeune. The copy of the extract of the special 
order and the remarks in the Formal Report of 
Deserters or Absentees concerning apprehen- 
sion were received over objection. - 

The Court first turned to the sufficiency of the 
evidence to support a finding of guilty of failure 
to obey the order in question. The Court con- 
cluded that the extract of the special order was 
a duplicate original for the purposes of this case, 
but the question remained as to whether or not 
the record contained evidence sufficient to show 
delivery of the special order in some form to the 
accused. 

The Air Force Orders Manual requires that 
special orders be distributed to “each person 
and unit” named in the order. The order in 
question directed a duty to be performed on 
November 12, 1952—the date of the order—and 
since the order could not become effective until 
delivered to the accused, the reasonable intend- 
ment of the Orders Manual would encompass a 
duty to accomplish distribution as soon as pos- 
sible. The Court felt that “in the light of the 
presumption of regularity, * * * the court- 
martial could reasonably have inferred that on 

November 12, 1952, an effort was made to dis- 
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tribute to the accused a ‘copy of [the] special 
orders * * *.” The Court also stated that the 
entry in the accused’s service record book re- 
‘erring to orders “issued” by Hunter Air Force 
Kase supported an inference that the special 
order was communicated to the accused. Per- 
l.aps the reference to orders “issued” contained 
embiguity but the service record also contained 
<n entry that the accused’s unauthorized ab- 
sence commenced on November 14, 1952, two 
cays after he was due to depart Hunter Air 
l'orce Base. The service record entries were 
riade pursuant to an official duty not only to 
make them but to make them accurately and 
“applying the presumption of regularity to the 
entries of the service record book produces a 
conclusion that orders were ‘delivered’ the ac- 
cused directing his departure from ‘Hunter Air 
Force Base, and that he departed there from 
pursuant to those orders.” The Court consid- 
ered the result reached “no more than a fur- 
ther instance in which the ‘balance of conveni- 
ence can be redressed without oppression to the 
defendant.’ United States v. Gohagen, 2 
USCMA 175, 7 CMR 51.” 

Turning to the sufficiency of the evidence to 
support a finding of apprehension, the Court of 
Military Appeals found that prior to the issu- 
ance of certain Marine Corps directives on June 
19, 1953, no duty existed in the Marine Corps to 
record the fact of apprehension in service record 
books or in the Formal Report of Deserters or 
Absentees. The statements in the accused’s 
service record book concerning apprehension 
were not made pursuant to an official duty im- 
posed on the maker and, therefore, were not ad- 
missible to establish that fact. The result here 
differs from that in United States v. Coates, 2 
USCMA 625, 10 CMR 123 (Navy), only because 
of the “differences in the duties imposed by the 
directives under which the documents report- 
ing apprehension were prepared”. United 
States v. Bennett, 4 USCMA 309, 15 CMR 309. 
(Issues digested in JAG Journal, October 1953, 
p. 21.) 


DOCUMENTARY EVIDENCE—documents offered by 





trial counsel to defense counsel for objection and, 
in the absence of objection, received in evidence by 
the law officer are in evidence before the court 
even though trial counsel was not sworn as a 
witness. 


JULY 1954 


© Upon the charge of desertion, the prosecu- 
tion evidence consisted solely of documents and 
entries in the accused’s service record. In pre- 
senting his evidence, trial counsel was not sworn 
and did not become a witness. He offered each 
document to the defense for inspection and pos- 
sible objection. After defense counsel’s decla- 
ration of no objection, the law officer announced 
that the document would be received in evidence 
as a prosecution exhibit and permission was 
granted to substitute a true copy therefor. 
Trial counsel thereafter read each document to 
the court-martial and copies were appended to 
the record as prosecution exhibits. Upon re- 
view of the conviction, the board of review 
reversed, holding that the exhibits were not 
properly received in evidence because trial coun- 
sel was not sworn as a witness at the time he 
read the contents to the court-martial. The 
case was then certified to the United States 
Court of Military Appeals in order to determine 
the correctness of the holding of the board of 
review. 

In its opinion the Court noted that no issue 
was raised as to the authenticity of the docu- 
ments; no objection was made by defense coun- 
sel; and the law officer admitted the originals 
and directed that true copies be substituted in 
the record of trial. Defense counsel could re- 
quire that the custodian of a document establish 
its identity under oath but he is not required 
to do so. Here, defense counsel did not elect 
to do so and the Court was not disposed to re- 
quire trial counsel to perform a ministerial act 
unless demanded by the opposing counsel. 

Once the document is received in evidence, its 
contents are before the court-martial whether 
read by trial counsel or defense counsel, or not 
read. The document speaks for itself and can 
be read by anyone participating in the trial. 
The written evidence supported the findings 
and would be adequate with or without the com- 
ments of trial counsel. Being convinced that 
the case under review was controlled by the de- 
cision in United States v. Castillo, 1 USCMA 
352, 8 CMR 86, the Court of Military Appeals 
reversed the decision of the board of review and 
returned the record to the Judge Advocate Gen- 
eral of the Navy for further action. United 
States v. Wellman, 4 USCMA 348, 15 CMR 348. 
(Issues digested JAG Journal, April 1954, 
p. 18.) 
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TIME OF WAR—unauthorized absences, regardless 
of geographic location, occurring during Korean 
conflict may be tried and punished at any time 
without limitation. 


@ The accused, while within the continental 
limits of the United States, absented himself 
without authority on December 23, 1950. 
Sworn charges were received by the officer exer- 
cising summary court-martial jurisdiction on 
March 18, 1953. The board of review set aside 
the findings and sentence as incorrect in law 
on the ground that the two year statute of lim- 
itations had run. The Judge Advocate General 
of the Army certified the case to the United 
States Court of Military Appeals to determine 
the correctness of the board’s decision. 

Article 43(a) provides that unauthorized ab- 
sences in time of war may be tried and punished 
at any time without limitation. In attacking 
the problem from a realistic point of view, and 
making reference to United States v. Bancroft, 
3 USCMA 3, 11 CMR 3, and United States v. 
Gann, 3 USCMA 12, 11 CMR 12, the Court con- 
cluded “that Congress intended Article 43 (a) 
to apply during the hostilities in Korea even to 
unauthorized absences originating within the 
United States.” In passing, the Court re- 
marked that prosecution is not yet barred as to 
unauthorized absences occurring prior to July 
25, 1947, the date of the Joint Resolution by Con- 
gress proclaiming the end of World War II in- 
sofar as prosecution for wartime desertion was 
concerned. 

Accordingly, the decision of the board of re- 
view was reversed and the case was remanded 
for further proceedings. Chief Judge Quinn 
dissented. United States v. Ayers, 4 USCMA 
220, 15 CMR 220. 


HOUSEBREAKING—to constitute housebreaking, 
the original entry must be unlawful per se; its un- 
lawfulness must be alleged and must be the subject 
of instructions to the court. 


® Shortly after midnight, the accused entered 
a barracks assigned to another company and 
was seen to inspect the pockets of various 
fatigue uniforms. Upon outcry by an occupant, 
the accused fled but was apprehended by a 
guard. After a board of review affirmed the 
conviction of housebreaking in violation of Ar- 
ticle 130, the Court of Military Appeals granted 
the accused’s petition for review. 

Article 130 condemns one who “unlawfully 
enters a building or structure of another with 
intent to commit a criminal offense therein.’’ 
The Court held that mere entry into a building 
or structure with a contemporaneous intent to 
commit a crime therein was not sufficient to 
make out a violation of Article 130. The entry 
itself, without reference to the intent enter- 
tained to commit a crime, must have been un- 
lawful—the entry itself must have been a tres- 
pass. The lawfulness of an entry can be deter- 
mined only by inquiring into the authorization 
to enter and, for this purpose, the Court classi- 
fied the barracks in question as a semi-private, 
as distinguished from a private or public, build- 
ing. Under the circumstances, the Court was 
unable to find that the accused’s entry was au- 
thorized even by those “sometimes indistinct 
sources of power” which could under other cir- 
cumstances grant the indulgence. Accordingly, 
the Court found the accused’s original entry to 
have been unlawful. 

The Court also held that the illegality of the 
original entry must be alleged; it must be the 
subject of instruction; and, in the absence of a 
justified request for clarification or elaboration, 
instruction in the language of the subparagraph, 
“Proof,” paragraph 209 of the Manual, is suffi- 
cient. These matters having been accomplished 
in the instant case, the Court of Military Ap- 
peals affirmed the conviction. United States V. 
Williams, 4 USCMA 241, 15 CMR 241. 
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